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STATEMENT OF THE | SSUES

Whet her Petitioner is eligible to recover fromthe
Construction Industries Recovery Fund, and, if so, in what
anmount .

PRELI M NARY STATEMENT

Petitioner, Stephen A Hunphrey, applied for recovery from
the Construction Industries Recovery Fund (the "Fund") pursuant
to the provisions of Section 489.141, Florida Statutes.
Petitioner's request was denied by an Order dated April 24,
1998. Petitioner filed a Notice of Appeal and a Request for a
Formal Hearing. The case was transferred to the Division of
Admi nistrative Hearings ("DOAH'), and a hearing was schedul ed
bef ore the undersi gned Adm nistrative Law Judge ("ALJ"). At the
hearing, the parties announced that a settlenent agreenent had
been reached and that there were no material issues of disputed
fact for the ALJ to consider. In April 1999, the Construction
I ndustry Licensing Board (the "Board") approved the settl enent
agreenment. I n Septenber 2000, the Board entered a Final Order
approving Petitioner's Claim The Board approved paynent of
$25,000 to Petitioner fromthe Fund. Respondent, Robert P.

Ryan, appealed this final agency decision to the Fourth District



Court of Appeal. Respondent Ryan urged the appellate court to
dismss Petitioner's claimas to Respondent Ryan. The court
decl i ned Respondent Ryan's invitation to dism ss the action, but
remanded the matter for a formal DOAH hearing. The case was
again transferred to DOAH and a formal hearing occurred on
March 1, 2002.

At the formal hearing, Petitioner testified in his own
behal f and 15 exhibits were entered into evidence. Respondent
Ryan presented the testinony of John Kingsley and offered
16 exhibits, each of which were entered into evidence. The
Board offered no exhibits or witnesses. A Transcript of the
proceedings was filed, on March 29, 2002. Petitioner and
Respondent Ryan tinely filed Proposed Recommended Orders. The
Board has not filed proposals as of the date of this Oder.
Respondent Ryan's Mdtion for Entry of Recommended Order, filed
April 22, 2002, is denied as noot.

FI NDI NGS OF FACT

1. Petitioner entered into a contract with "Personalized
Honmes" to build his home |located in Brevard County, on
February 7, 1993. Jack Powell signed the contract on behal f of
Personal i zed Honmes. This contract required substanti al
conpl etion on or before Septenber 15, 1993.

2. Respondent Ryan was the qualifying agent for

Per sonal i zed Hones, Personalized Hones Corporation, Personalized



Hones, Inc., and Personalized Homes of Brevard, Inc., during al
times rel evant hereto.

3. Petitioner took the February 1993 Contract to the bank
whi ch approved a construction |loan. Petitioner used a portion
of the proceeds fromthe construction | oan obtained in March
1993 to buy the | ot upon which his house was eventually built.

4. Petitioner could not have obtained the construction
| oan or purchased the | ot upon which he built his home w thout
the use of the February 1993 Contract.

5. Petitioner had architectural plans drawn up in
February/ March 1993, after the February 1993 Contract was
si gned.

6. Petitioner recorded in the official records of Brevard
County a Notice of Comrencenent of the construction of a home in
March 1993. The Notice of Conmmencenent was for the plans drawn
up for the house after the February 1993 Contract was signed.
No actual construction was begun under the original plans.

7. The initial plans were rejected and new pl ans were
prepared in the sumer of 1993. Petitioner sought bids from
several contractors but settled on Personalized Hones to
conpl ete the project.

8. Petitioner and Personalized Hones, Inc., entered into
another written docunent relating to the construction of

Petitioner's honme which was dated Septenber 5, 1993. Jack



Powel | and John Kingsley signed the Septenber 5 Contract on
behal f of Personalized Hones, Inc.

9. An application for a building permt for the
construction of Petitioner's house was filed on Septenber 28,
1993, and construction conmenced.

10. Problens devel oped fromthe construction of
Petitioner's house which led to Petitioner filing a civil action
in Circuit Court in Brevard County agai nst persons and entities,
i ncl udi ng Personal i zed Hones of Brevard, Inc., but not including
Respondent Ryan.

11. On August 6, 1996, Petitioner filed an Anended
Conpl ai nt agai nst Jack Powel |, John Kingsl ey, Personalized
Honmes, Inc., and Personalized Homes of Brevard, Inc., but not
i ncl udi ng Respondent Ryan. The Defendants each filed answers
and affirmative defenses stating that the February 7 Contract
was for financing purposes only and that the Septenber 5
Contract was the applicable contract.

12. On January 8, 1998, the parties to the litigation
entered into a settlenent agreement. Pursuant to the settl enent
agreenent, Jack Powel |, John Kingsley, Personalized Hones, Inc.,
and Personalized Honmes of Brevard, Inc., agreed to pay
Petitioner $17,500. Paragraph 13 of the settlenent agreenent
provi des that Petitioner will not prosecute an administrative

cl ai m agai nst Jack Powel |, John Kingsley, and Personalized Hones



of Brevard, Inc., including any clainms with the Board. This
covenant expressly does not prohibit any clai magainst
Personal i zed Hones, Inc. Paragraph 13 further provides that
Petitioner "will not institute, naintain, prosecute or continue
to maintain or prosecute any clains against the |icense of
qual i fying agent for Personalized Hones, Inc., Robert Ryan, with
the Construction Industry Licensing Board, however Hunphrey
shall not be prohibited frompursuing any claimwth regard to
the Construction Industry Recovery Fund."

13. Wil e Respondent Ryan was neither a named party in
Petitioner's prior civil action nor a signatory to the
settl enment docunent effectuated therein, Respondent Ryan is
specifically nmentioned in that docunent, and the docunent
specifically contenplates actions to be taken with regard to
Respondent Ryan and his |icense with the Board.

14. On January 9, 1998, a final judgnent was entered in
whi ch the court found: Personalized Honmes, Inc., and Petitioner
entered into the Septenber 5 Contract; Respondent Ryan was the
qual i fying agent for Personalized Honmes, Inc., during the
construction of Petitioner's hone; Personalized Honmes, Inc.,
commenced construction on or after Septenber 5, 1993; the
construction was defective and perfornmed in such a way that
Personal i zed Hones, Inc., know ngly violated applicable state

and | ocal building codes; Petitioner suffered damages in the



amount of $96, 041.75; and the February 7 Contract was not
performed, was cancel |l ed before performance began, and is not
related to the Septenber 5 Contract.

15. However, in the prior civil action, Petitioner filed
pl eadings with the court characterizing Petitioner's Septenber
1993 witten docunent as a supplenent to the February 1993
Contract .

16. After the settlenment of the civil action, Petitioner
filed aclaimwith the Board in 1998 that sought paynent of his
cl ai munder Chapter 489, Florida Statutes, fromthe Fund based
upon Petitioner's unsatisfied judgnment entered in the Grcuit
Court action in Brevard County. A prerequisite for being paid a
claimfromthe Fund is to successfully obtain an order fromthe
Board. In Petitioner's claimthat was filed with the Board,
Petitioner represented to the Board that the Septenber 1993
witten docunment is a supplenent to the February 1993 Contract.
In the Board proceeding in 1998, Petitioner's settlenent was
made a part of that record.

17. Petitioner's claimwas heard and deni ed by order of
the Board, dated April 24, 1998. The Board rejected the claim
when it found that (1) Petitioner's contract upon which the
claimis based was entered into in February 1993 and his
contract pre-dates the effective date (July 1993) of the

Recovery Statute under which his claimis governed, and



(2) Petitioner waived his claimagainst the Fund according to
the ternms of his settlenment in the prior judicial action.

18. Petitioner requested a formal adm nistrative
proceedi ng before DOAH relating to the Board's 1998 order.
Respondent Ryan was joined in that action which was, upon
Respondent Ryan's unopposed notion, abated and di sm ssed agai nst
Respondent Ryan. No party in that action appeal ed the ALJ order
di sm ssi ng Respondent Ryan. The action was term nated by
adm ni strative order in 2000 when the remaining parties advi sed
the ALJ that they had entered into a settl enent agreenent and
that there were no genuine issues of material fact and that
Petitioner was entitled to recover fromthe Fund. The Board
entered an order in 2000 reversing its 1998 order, adopted the
agreed settlenment and entered an order approving Petitioner's
claim

19. Respondent Ryan appeal ed this final agency decision
and the Fourth District Court of Appeal reversed the order
entered by the Board in 2000 and remanded the case for an
evidentiary hearing.

20. Respondent Ryan has filed notions seeking to dism ss
and abate this proceedi ng based upon the doctrines of the | aw of
the case and coll ateral estoppel. Those notions were denied
prior to the hearing and renewed at the formal hearing and again

are deni ed.



CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction of the parties and the subject matter of this
proceedi ng. Section 120.569 and 120.57(1), Florida Statutes.

22. Section 489.141, Florida Statutes, provides in
pertinent part:

(1) Any person is eligible to seek
recovery formthe Construction Industries
Recovery Fund after having nade a cl aimand
exhausting the limts of any avail abl e bond,
cash bond, surety, guarantee, warranty,
letter or credit, or policy of insurance,
if:

(a) Such person has received final
judgnent in a court of conpetent
jurisdiction in this state in any action
wherein the cause of action was based on a

construction contract . . . where the
contract was executed . . . on or after
July 1, 1993 .

23. The applicable contract in this proceeding is the
Constructi on Agreenent executed February 7, 1993, as
suppl enment ed on Septenber 5, 1993.

24. Petitioner's argunments that the Septenber 5, 1993,
docunent nullified the February 7, 1993, Contract or is a
separate contract fromthe February 7, 1993, Contractor
Agreenent are rejected.

25. A prerequisite for being paid a claimby the Fund is

to successfully obtain an order fromthe Board. There is no



basis shown in this record to recomrend changi ng the findings or
conclusions of the Board's April 24, 1998, order.

26. The February 7, 1993, Contract makes Petitioner
ineligible to receive any recovery fromthe Fund under Section
489. 141, Florida Statutes, since it was executed prior to
July 1, 1993.

RECOMIVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMENDED t hat Petitioner's claimbe denied.

DONE AND ENTERED this 29th day of April, 2002, in

Tal | ahassee, Leon County, Flori da.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 29th day of April, 2002.

COPI ES FURNI SHED.

Charles L. Curtis, Esquire

Doumar, Curtis, Cross, Laystrom & Perl of f
1177 Sout heast Third Avenue

Fort Lauderdale, Florida 33316
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Bruce M Harris, Esquire
Gray, Harris & Robi nson

Post O fice Box 3068

Ol ando, Florida 32802

Elise Matthes, Esquire
Depart ment of Busi ness
and Professional Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-1039

Suzanne Lee, Executive Director
Construction Industry Licensing Board
Departnent of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Hardy L. Roberts, 111, General Counsel
Depart ment of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE G- RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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